Structure
Since the main question derives from the clash between national private law and European human rights law, we start with explicating the hierarchy in supranational and national sets of regulations as set out in current national constitutional law and as is derived from supranational law (Section 2). These rules constitute the contextual framework for the discussion on the interaction between European human rights law and national law of damages. The contextual framework makes clear that it is the national lawmakers who should take action to avoid unjustifiable differences and inconsistencies that derive from clashes between both levels of regulation. In Section 3, we explicate the Court's case law as regards nonpecuniary damages, in particular in wrongful death cases. In Section 4 we introduce the national law of damages in wrongful death cases and explain the traditional concept of 'damage' . In Section 5 we conclude that it is time to depart from the traditional concept of damage in wrongful death cases and to introduce a rights-based approach to the law of damages in general.
The dominance of European human rights law over national law
The aim of this section is to explain the interaction between Dutch and German law on the one hand, and European human rights law on the other. On an abstract level, the interaction between national legal systems and European human rights law is on the one hand regulated on the European level by the High Contracting Parties, which, by signing the European Convention on Human Rights, agreed 'to secure to everyone within their jurisdiction the rights and freedoms defined in section I of this Convention' . 6 By signing the Convention the Parties also agreed with the foundations of the Court and its task to interpret and apply Convention rights at the request of an individual. On the national level, the interaction is regulated by the national legal orders, mostly by the national constitutions that contain a rule on the effect of treaties in the national legal order. We will now describe how the Dutch and German legal systems deal with the obligations stemming from the Convention.
The Dutch Constitution, first, prescribes that treaty provisions become binding directly after they have been published and that statutory regulations shall not be applied if their application would be in conflict with treaty provisions that are binding on all persons. 7 In other words, the Netherlands has a monist legal order.
Although this might explain the fact that the Dutch do not have to deal with 'constitutional headaches' like those facing the Germans, 8 international treaty obligations do confront us with difficult questions -like the question of compensating third parties in wrongful death cases. The compatibility of national laws with the provisions of international law is thus being discussed in a different setting and later in time, i.e. not necessarily at the moment following the ratification of a treaty. One can also state that the provisions of international law are already discussed at the time of ratification, when one realises that treaties are discussed in Parliament and the consent of Parliament is required for accession to a treaty. 9 After the publication of the treaty, its provisions are superior to all national laws, including the Dutch Constitution.
According to German federal constitutional law, second, treaties need 'the consent or participation, in the form of a federal law, of the bodies responsible in such a case for the enactment of federal law' . 10 As a consequence, Convention rights have the status of einfachen Bundesgesetz and are therefore hierarchically inferior to the basic rights in the German Constitution (Grundgesetz), die Grundrechte. The supremacy of the basic rights is also expressed in the duties of the German Federal Constitutional Court (Bundesverfassungsgericht; hereinafter: FCC) that are founded on the idea of protecting and enforcing the German Constitution.
In the context of judicial review the Convention rights come into play when it comes to the interpretation of the basic rights. In the case of Görgülü the FCC further elaborated on the status of Convention rights in the German legal system. 11 The FCC started from the basic principle that the Convention rights are inferior to the basic rights and the Federal Constitutional Court explained that a German court, while interpreting the basic rights, must take the Convention rights into account.
12 This being the case, some say that Convention rights constitute a new method of constitutional interpretation.
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Although national constitutions have adopted different approaches to the regulation of the interaction between national laws and European human rights law, the High Contracting Parties, as said, are obliged to secure 'to everyone within their jurisdiction the rights and freedoms defined in Section I of [the] Convention' , which includes the right to life.
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Wrongful death cases from a European human rights law perspective
Introduction
In this section we will explain several judgements of the European Court of Human Rights regarding infringements of the right to life in conjunction with the right to an effective remedy. We explain those judgements in the light of European human rights law. The European Court of Human Rights in those judgements uses compensation as a remedy that must in principle be part of the range of redress mechanisms in cases of infringements to the right to life. In order to be able to understand this rule, it is first necessary to briefly pay attention to the topic of compensation for non-pecuniary loss in general to show that the case law of the ECtHR not only concerns the compensation of bereavement damage. Bereavement damages, instead, forms part of a more comprehensive doctrine. We will start by describing the Court's approach towards compensating non-pecuniary damage (Section 3.2) in order to then focus on compensation for non-pecuniary loss in cases of infringements of the right to life (Section 3.3). In Section 3.3 we will first explain the character of the right to life (Section 3.3.1) and then introduce and explain the rule that the Court accepted in Keenan v United Kingdom (Section 3.3.2). This rule says that compensation for non-pecuniary loss must in principle be part of the range of redress mechanisms in cases of infringements to the right to life.
Compensation for non-pecuniary damage under the ECHR
The case law of the ECtHR containing considerations on non-pecuniary damage shows a range of cases with complaints concerning a whole gamut of different situations. Non-pecuniary damages have been awarded by the Court not only for the infringement of the right to life, which is at the forefront in this contribution, but, for example, also for violations of the substantive rights in Articles 3, 5, 6, 8 (alone or in conjunction with Article 14, the prohibition of discrimination) of the Convention. These violations concern, for example, the failure to provide a hearing within a reasonable time, the failure to enforce a judgement within a reasonable time, and the lack of an accessible procedure for a biological father to establish his legal paternity. 15 The compensation awards have in common that they all contribute to the enforcement of the substantive Convention rights and must thus be considered in light of the aims and goals of the Convention. 16 The case law of the Court as regards compensation for non-pecuniary damage resulting from the breach of a substantive right has basically developed under two ECHR provisions in particular. First, the European Court of Human Rights has decided under Article 13 ECHR that compensation for non-pecuniary damage should, under certain circumstances, be available when fundamental rights infringements have occurred. This case law is based on Article 13 ECHR and must thus be examined in the context of effectively remedying fundamental rights infringements. Article 13 ECHR does not apply in isolation, as follows from the rationale of the article. Article 13 states that everyone 'shall have an effective remedy before a national authority notwithstanding that the violation has been committed by persons acting in an official capacity' (emphasis added). The violation refers to the violation of one of the substantive provisions in the ECHR, for example the right to life (Article 2 ECHR).
A second provision that is relevant in the context of compensation for non-pecuniary damage is Article 41 ECHR. The Court, after having concluded that one or more Convention rights have been infringed, 'shall, if necessary, afford just satisfaction to the injured party' . From the case law of the Court under this provision, it follows that the Court now and then finds it necessary to award compensation for non-pecuniary loss. The Court in Kudla v Poland, for example, decided, after having concluded that the right to a 'hearing within a reasonable time' as guaranteed by Article 6 ECHR had been violated, that the applicant 'has certainly suffered non-pecuniary damage -such as distress and frustration resulting from the protracted length of his detention and trial -which is not sufficiently compensated by the findings of violation of the Convention' . 
The right to life
We now turn to the compensation for 'bereavement damage' under the Convention as a species of the compensation of non-pecuniary damage. In order to be able to understand the rule that the Court has formulated in Keenan v United Kingdom, it is first necessary to briefly pay attention to the character of the right to life. Article 2 ECHR imposes an obligation on the High Contracting Parties to protect everyone's life by law. 18 Although the provision might seem to only impose an obligation on the legislator, it is generally accepted that law is null and void if it is not applied. 19 Therefore, the Commission in one of its early decisions accepted that 'according to the first sentence of this paragraph, states are obliged to take adequate measures to protect life' . 20 The European Court of Human Rights later acknowledged that the High Contracting Parties owe several positive obligations to secure the right to life. A perfect example of a positive obligation under Article 2 is the obligation to protect an individual against life-threatening actions by other individuals. 21 Besides the obligation to protect everyone's life by law, Paragraph 2 of Article 2 ECHR explains that states should refrain from interfering with the right to life of individuals and forbids the deprivation of life except for specific situations laid down in this provision. Paragraph 2 thus mentions the states' negative obligation under Article 2 ECHR.
To conclude, as stated by Jacobs, White and Ovey, the obligation of states under the right to life consists of three main aspects, namely (1) the duty to refrain from unlawful killing, (2) the duty to investigate suspicious deaths, and (3) under certain circumstances the positive obligations to take steps to prevent the loss of life. 22 The right to life, together with the prohibition of torture (Article 3 ECHR), is one of the most fundamental provisions in the European Convention on Human Rights. 23 This fundamental character of the right to life is self-evident, indeed: 'if one could be arbitrarily deprived of one's right to life, all other rights would become illusory' . 24 The fundamental character of the right to life also stems from the fact that no derogation from article 2 is permitted, 'except in respect of deaths resulting from lawful acts of war' . 25 Finally, it is worth mentioning that in order to construe a breach of Article 2 ECHR it is in principle necessary that the victim has died, but under certain circumstances a life-threatening situation will suffice. 
The Keenan v United Kingdom rule
As stated, the ECtHR in its judgements has explicated that in case of an infringement of the right to life by a government body, compensation for non-pecuniary damage must in principle be part of the range of redress mechanisms. The ECtHR adopted this rule in Keenan v United Kingdom. 27 In Keenan v United Kingdom the mother of Mark Keenan brought an action against the United Kingdom before the European Court of Human Rights for breaching Articles 2, 3 and 13 of the Convention. She stated that
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her son had suffered inhuman and degrading treatment in detention and that no effective remedy was available to her in respect of her complaints. 28 Her adult son, Mark Keenan, had died in detention from suicide.
Keenan himself and Keenan's mother had no effective remedy available under domestic law for determining liability or for claiming compensation.
29 Although a person who suffers physical or psychiatric injury as a consequence of negligent behaviour by another can claim damages on the basis of negligence, in Keenan v United Kingdom Keenan's mother could not prove that her son had suffered injury apart from the fact of his death. Keenan's mother could not herself claim any damages as the Fatal Accidents Act 1976 (hereinafter: FAA) only offers a limited group of persons a legal basis for claiming compensation and there was no other legal basis to provide her with a ground of action (section 1A FAA).
The Court, in answering the question whether Article 13 ECHR requires that compensation be made available, started to explain its own approach and stated that the Court itself: '(…) will in appropriate cases award just satisfaction, recognising pain, stress, anxiety and frustration as rendering appropriate compensation for non-pecuniary damage. '
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That having been said, the Court went on to state that, given the fundamental character of Articles 2 and 3 ECHR, in cases of a breach of one of those provisions 'compensation for the non-pecuniary damage flowing from the breach should in principle be available as part of the range of possible remedies. ' 31 The Court concluded that in this case Keenan's mother:
'(…) should have been able to apply for compensation for her non-pecuniary damage and that suffered by her son before his death. ' 32 (emphasis added)
Now, it is therefore clear that the Court in Keenan v United Kingdom explicated a rule under Articles 2 and 13 ECHR which states that compensation for non-pecuniary loss must in principle be part of the range of redress mechanisms in cases of infringements to the right to life. 33 This rule is grounded on the fundamental character of the right to life. According to Varuhas, one might think of the vindicatory function of European human rights law as an explanation for this different approach to compensation for non-pecuniary loss in wrongful death cases under European human rights law. 
The application of the Keenan v United Kingdom rule in proceedings between private parties
The Court reiterated its rule in Bubbins v United Kingdom and Kontrová v Slovakia (although the underlying facts and the Court's judgements were substantially different) 35 and was faced with a new question regarding the scope of applicability of its rule in Zavoloka v Latvia. 36 Zavoloka's 12-year-old daughter had died in a car accident after a car that was driven by a private person had hit her. The wrongdoer had paid € 2,600 to compensate the costs of the child's funeral. Zavoloka stated, before the European Court of Human Rights, that according to domestic law she could claim no compensation for non-pecuniary damage and stated that this fact constituted a breach of the right to life in conjunction with the right to an effective remedy.
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The Court thus had to decide whether the Keenan v United Kingdom rule also applies in private law relationships. The Court stated that no absolute and general obligation exists for states to provide victims with a legal basis for claiming compensation for non-pecuniary loss. 38 The Court argued that there is no consensus on this point amongst the High Contracting Parties. 39 The Court also took into consideration that Zavoloka did not join as a party to the criminal proceedings and noted that in the near future the Latvian Civil Code will include a legal basis for claiming compensation for non-pecuniary damage. 40 From this case it thus became clear that the ECHR does not oblige countries to apply the Keenan v United Kingdom rule in private law relationships. In other words, compensation for non-pecuniary loss must be part of the range of redress mechanisms when the right to life is infringed by an act or omission of a government body only.
A right to compensation: from a functional to a moral argument
The aforementioned Keenan v United Kingdom rule must be considered in the context of European human rights law, as well as its aims and goals. As to the aims of European human rights law, it is not controversial to state that the Convention rights make up the very foundations of European human rights law. Those rights involve core values (for example, life, family life, private life, freedom of expression, freedom of thought) and thereby aim at the protection of those core values. The rights have been adopted by the High Contracting Parties as encapsulating the most essential values in life and can all be traced to human dignity and fundamental freedom. The Keenan v United Kingdom rule marks the idea that the ECtHR takes as a starting point the protection of Convention rights. In this case: the right to life and the right to an effective remedy for everyone whose Convention rights are violated by a Contracting Party. Starting from the right to life and the right to an effective remedy, the ECtHR has tested the applicants' situation in the national legal order against the ECHR. The Court thereby leaves the respondent state a certain margin of appreciation, for example if the issue at hand is highly controversial, e.g. euthanasia. In Zavoloka v Latvia, it is perfectly possible that the Court took into account that the primary dispute was a private law dispute and that the Latvian law was about to be changed.
As already mentioned, the Court in Keenan v United Kingdom stated that the conclusion that compensation should be part of the range of redress mechanisms is based on the fundamental character of the right to life.
42 This is a functional argument in the sense that the range of redress mechanisms is at the service of the right to life. If the right to compensation must be part of the range of redress mechanisms, the right to compensation is thus at the service of the right to life.
The functional argument itself can be reduced to a moral argument if one takes into account the moral aspect of the decision to award damages for reasons of remedying a breach of the right to life. 43 Additionally, because a breach should be remedied, in principle full compensation for the non-pecuniary loss is awarded. 
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Awarding non-pecuniary damages under Dutch and German law
An introduction
After having elaborated on the approach of the ECtHR concerning remedying a breach of the right to life, the aim of this section is to bring together different national perspectives on the concept of non-pecuniary damage. We will start by describing the traditional damage/injury-based approach (Section 4.2). Next, the 'movement' towards a more rights-based approach will be dealt with in Section 4.3. Lastly, we will shed some light on the impossibility of compensation for bereavement damage, and the criticism of this impossibility in the light of a rights-based approach (Section 4.4).
Compensation for non-pecuniary damage: a damage/injury-based approach
Both the Dutch and German legislators have chosen to introduce an enumeration of losses that can be qualified as legally relevant non-pecuniary loss. 44 According to Dutch law, damages can be awarded when (a) the tortfeasor aimed to cause non-pecuniary loss to the claimant, when (b) the claimant is physically injured, robbed of his honour and reputation, or by other means suffers a violation of his personality, and when (c) a next of kin's memory is sullied (Article 6:106(1) Dutch Civil Code). In practice, the second category is most important: damages awarded when the claimant is physically injured or when his personality is violated. 45 The category 'violation of one's personality' is most controversial, because it is unclear under which circumstances one suffers this violation. The Dutch Supreme Court (Hoge Raad) has ruled that in principle a plaintiff should be psychiatrically injured, and therefore a (from a clinical perspective acknowledged) mental disorder must be proven. 46 However, notwithstanding the fact that the aggrieved party is not (physically or psychiatrically) injured, compensation for non-pecuniary loss can also be awarded when someone's (private law) personality right or a fundamental right has been infringed. The Dutch Supreme Court held that this compensation has to be justified in the light of the exceptional seriousness of the breach of the norm and the consequences thereof for the victim. 47 Considering these criteria it has to be concluded that an open category for awarding damages for non-pecuniary loss has been introduced in Dutch law. It should be emphasized that the Dutch Supreme Court is reluctant to allow this exception to the basic principle that the aggrieved party, for damages for non-pecuniary loss to be awarded, should be either physically or psychiatrically injured.
The German legislator has chosen a similar damage/injury approach with respect to non-pecuniary damage. In § 253 II German Civil Code (Bürgerliches Gesetzbuch) it is stated that compensation for nonpecuniary damage is awarded when the plaintiff is physically injured, or when his personal health, freedom or sexual self-determination is infringed. Considering this enumeration compensation should not be granted when a personality right is infringed. 48 The German Federal Court of Justice (Bundesgerichtshof; hereinafter FCJ) has decided, however, that non-pecuniary damages should nevertheless be awarded, because the general right of personality would be void if no remedy would be available (see also Section 4.3).
Compensation for non-pecuniary damage: a rights-based approach in Dutch and German law
In both the Dutch and German law of damages a more rights-based approach can be found. The Dutch Supreme Court has delivered several judgements in which the idea of the vindication or enforcement of personality rights can be found, i.e. awarding damages for non-pecuniary loss whilst the plaintiff did not suffer from any physical or psychiatric injury and additionally emphasizing the breach of the personality right. These examples include: the infringement of the right to self-determination in medical negligence cases (the birth of a handicapped child because of wrongfully neglecting to carry out a prenatal examination), 49 a severe infringement of the law restricting the publishing rights of the creators of personal likenesses (the publication of a nude picture in a holiday leaflet) 50 and negligently failing to offer police assistance in a threatening situation with regard to the safety of property as well as the person (riots on New Year's Eve). 51 Additionally, the Court of Appeal of Arnhem awarded compensation for non-pecuniary loss in response to the mere fact that someone's right to informed consent had been breached (medical malpractice). In Dutch academic literature this type of claim is often linked with the term 'damage to integrity' (integriteitsschade). 52 The Dutch Supreme Court has not allowed the awarding of damages for non-pecuniary loss caused by an infringement of personality rights in all instances. The question has therefore arisen: under which circumstances could damages for an infringement of a (private law) personality right be awarded? 53 Answering this question is important since, according to some, every negative consequence could be translated into the infringement of a right, e.g. an infringement of the right to property, health, private life and self-determination. 54 As stated, the Dutch Supreme Court has ruled that in order to award non-pecuniary damages -when the victim is not physically injured -in principle the rule is that the victim should have suffered a psychiatric injury; however, an exception could be made in the light of the exceptional seriousness of the breach of the norm and the consequences thereof for the victim respectively. 55 Again, the reasoning of the Dutch Supreme Court does not dictate under which circumstances both the infringement and its consequences are sufficiently severe. 56 Next, as Lindenbergh states, it could be questioned to what extent this idea of enforcing a right by awarding non-pecuniary damages influences other cases in which the more strict criterion of a 'psychiatric injury' was already laid down, e.g. nervous shock cases. 57 Under German law a rights-based approach for compensation for non-pecuniary damage derives from a breach of the general right of personality and is grounded on Articles 1 and 2 of the German Constitution and Article 823 of the German Civil Code. 58 The general right of personality is not incorporated in the German Civil Code as such. In 1954, the German Federal Court of Justice in the Krankenpapiere decision explicated that the general right of personality is a sonstiges Recht under Article 823 of the German Civil Code. 59 The finding of a breach of the general right of personality would be void if no remedy would be available. Therefore, the FCJ in Herrenreiter reasoned that by the analogy of Article 847 of the German Civil Code, compensation for non-pecuniary damage arising from a breach
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of the general right of personality can be awarded. Later, the FCJ based this right to compensation on Articles 1 and 2 of the German Constitution and Article 823 of the German Civil Code. 60 The right to compensation for a breach of the general right of personality was first solely based on the idea of satisfaction (Genugtuung): The FCJ thus argued that the general right to personality must be connected to a remedy in order to prevent it from becoming void. This remedy is compensation when no other remedy is available. 63 From a recent Federal Court of Justice decision it has become clear that the preventive function does not always prevail. In this case the FCJ held that relatives do not inherit the claim of the deceased if the claim is based on the infringement of a general personality right. On the basis of the idea of satisfaction the court reasoned that when the aggrieved party has passed away, the claim loses all importance. 
The impossibility of awarding compensation for bereavement damage
The system of compensation for the next of kin's damage
It is generally accepted that Article 6:108 of the Dutch Civil Code concerning compensation for wrongful death is limited in nature, i.e. Article 6:108 offers the legal framework for deciding who can claim compensation for which damage in wrongful death cases. 65 The Dutch Supreme Court traditionally restricts the action of the next of kin in wrongful death cases even further. It has ruled that Article 6:108 Dutch Civil Code exclusively offers the legal framework for deciding upon the assessment of damages when someone's loss is caused by the death of the direct victim. Therefore full compensation could never be granted, not even when the tortfeasor acted wrongfully and directly towards the next of kin (the 'third party' in fact, but not in law). 66 In the legal doctrine this effect is characterized as the exclusiveness of Article 6:108 Dutch Civil Code. 67 The limited approach towards wrongful death claims goes back to the introduction of the former Dutch Civil Code.
Although the former Dutch Civil Code was strongly inspired by the French Civil Code (Code civil), the legislator had decided not to follow the French example as regards tort law in wrongful death cases, since it was decided to introduce a codified cause of action for the next of kin in wrongful death cases (the former Article 1406). 68 This next of kin's derived claim, which was based upon the liability of the tortfeasor towards the deceased, was originally limited to compensation for the loss of maintenance. 69 The rationale of this codified cause of action was to prevent arbitrary decisions by judges in individual cases, i.e. to create certainty as regards compensation in wrongful death cases. 70 The codified action for the next of kin was maintained on the occasion of the introduction of the New Civil Code in 1992. The legislator thereby expanded the possibilities for the next of kin to claim damages to both the loss of maintenance and the cost of the deceased's funeral (Article 6:108 Dutch Civil Code). However, compensation for bereavement damage is not legally recognized in Dutch law. 71 The German concept of Tatbestandprinzip limits liability to the responsibility of the tortfeasor solely towards the person whose protected interest has been wrongfully infringed. 72 Despite the fact that 'life' is one of the protected interests mentioned in § 823 I of the German Civil Code, neither the deceased (because of his demise) nor his next of kin (his protected interest has not been infringed) can be awarded damages directly based on this paragraph. 73 Nevertheless, a circle of possible next of kin can be awarded damages for the loss of maintenance and funeral expenses (see § 844 of the German Civil Code). Similar to Dutch law, these claims derive from the liability towards the direct victim. Next, according to German law, no damages are awarded as regards grief. 74 Despite the strict conditions and the limited working sphere of § 844 of the German Civil Code, it is important to mention that this article does not limit the working sphere of general tort law. A factual third party can claim damages on the basis of general tort even when his damage has been caused by the death of the direct victim. 75 When the protected interest of a factual third party is breached, e.g. the protected interest of (mental) 'health' , full compensation can be granted under certain conditions. As Kötz and Wagner state: the legislator meant to protect a limited category of next of kin by granting them a derived right to damages. However, that does not mean that it thereby intended to deprive (other) third parties of their possibility to claim full compensation on the basis of tort law when their protected interest is breached. 76 
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Non-pecuniary damage suffered by the next of kin: a much debated topic
Compensation for the next of kin's non-pecuniary damage is traditionally a much debated topic. Nevertheless, in the course of the 20 th century compensation for bereavement damage was accepted in most European countries. 77 Under Dutch and German law bereavement damage is not accepted as a legally relevant loss. 78 These restrictive approaches have been strongly criticized in academic literature. The reasons for denying this claim are mainly based on traditional and moral arguments.
First, it has been argued that restraint should be exercised considering the nature of the loss. As stated by the Dutch Government during the introduction of the new Civil Code, the more poignant the loss, the more difficult it is to compensate that loss by awarding damages. 79 This argument could be considered to be in line with the arguments given in the Dutch and German literature respectively. It has been argued that death cannot be translated into monetary terms or be compensated or repaired by awarding damages. It has also been argued, however, and in our opinion rightly so, that it is inherent in all non-pecuniary loss that it cannot be, as such, converted into financial loss. 80 Additionally, in the German literature it is stated that the German status quo could be explained by the fear of the possible arbitrariness of court decisions. 81 A similar argument has been raised on the legislative level in the Netherlands on several occasions. First, at the moment of the introduction of the new Civil Code in 1992. The argument was again raised during the debate on the legislative proposal as regards bereavement damage (2003) (2004) (2005) (2006) (2007) (2008) (2009) (2010) . It was argued that the pressure on judges would increase both with the number of cases and in relation to the complexity of the decision that should be made. 82 Moreover, during the debate on the legislative proposal it was argued that the circle of claimants could not be properly defined. 83 In our opinion, this circle of claimants can never be well defined, because of the fact that ties of love and affection cannot be laid down in universal schemes. Perhaps this can be explained by an argument mentioned before the introduction of the Dutch Civil Code in 1992, when some were afraid of commercializing grief and distasteful legal proceedings. 84 Furthermore, the argument of both the so-called 'claim culture' and 'opening the floodgates' has regularly arisen. 85 A fear exists that in general the number of tort law cases as well as the amount of damages would increase disproportionally if bereavement damage were to be legally recognized. Although by awarding damages for the next of kin's non-pecuniary loss tort law will expand, it could be questioned why, precisely, this expansion would add to the development of a 'claim culture' . Besides, if we compare the Dutch and German situation with the situation in other countries, it becomes clear that awarding these damages does not lead to an uncontrollable claim culture. 86 Additionally, as stated by Faure and Hartlief, the number of claims or possibilities to claim does not tell us anything about the justification thereof. 87 Finally, the Christian Democrats in the Dutch Upper Chamber declared that they opposed the idea of compensation for bereavement damage, because they were principally against awarding these types of damages, i.e. tort law should not be used to compensate the grief of family members of someone who has passed away. 88 More generally, after the rejection of the Dutch proposal, the religious backgrounds of the Netherlands and Germany were referred to as the ultimate reason to reject the possibility of claiming bereavement damages (i.e. the Calvinist doctrine). 89 The above-mentioned objections against bereavement damages do not withhold the fact that many legal scholars advocate awarding these damages. 90 As a first example, the comparative argument, that Dutch and German laws are exceptional in comparison to other countries in the European Union, has repeatedly been raised. 91 Next to Germany and the Netherlands, compensation for bereavement damages is, as far as we can see, only dismissed in Denmark. 92 Furthermore, it has been shown in the Dutch literature that, as a result of allowing these damages to be awarded, family members would feel that they are being recognized as regards their own emotional loss. 93 Moreover, Huber mentions the possibility that the next of kin can use the damages to overcome the period of grief, e.g. by going on holiday. 94 Lastly, it has been argued that the law of damages as regards non-pecuniary damages is internally inconsistent. 95 For example, damages for non-pecuniary loss are awarded, according to Dutch law, to parents in a situation of wrongful birth, i.e. the birth of a handicapped child due to a medical mistake because of not performing a prenatal examination when this was medically indicated. 96 Additionally, in the German literature it has been argued that a lack of damages in the end means that comparable situations are treated differently. A comparison has been made between these situations and situations in which someone's general right of personality is infringed. 97 Considering these alleged inconsistencies, it has been argued in the context of bereavement damage that a change should occur in that the approach should be rights-based instead of being grief-based. 98 In the Dutch literature it has been argued that the right to self-determination in relation to the right to respect for family life is being infringed and, to enforce this 'fundamental right' , damages for non-pecuniary
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Towards a Rights-Based Approach to the Law of Damages loss should be awarded to the next of kin. 99 Comparable reasoning has been provided in the German literature on the basis of Article 6 of the German Constitution that aims to protect marriage and family life. 100 To summarize, the next of kin's grief or mental injury should no longer be decisive for awarding damages. The fact that the next of kin's constitutional, fundamental or personality right to respect for his family life is being infringed was put at the forefront. 101 We find it highly interesting to see that in both Dutch and German literature, respectively, the infringement of a right has been employed to justify awarding damages for the next of kin's non-pecuniary loss, without requiring any injury, either psychological or psychiatric. At least in the Dutch literature this idea of the enforcement of fundamental or private law personality rights fits within a more extensive discussion on the functions of tort law. It has been argued that enforcement is a function of tort law, i.e. to prevent a civil norm being breached, or, when it is breached, to sanction the infringement (see also Section 5). 
Introduction
The Dutch law of damages is confronted with a 'system' of damages that is strongly based on the idea of the enforcement or vindication of human rights. The idea of the enforcement of rights can also be found in the current national law of damages, e.g. awarding damages for an infringement of private law personality rights (e.g. life, property, self-determination et cetera) or fundamental rights. Therefore, the ECtHR case law could find solid ground in national law systems. However, the idea of the enforcement or vindication of rights is not accepted as being the (main) function of awarding compensation for nonpecuniary damage; a damage/injury-based approach is dominant. We advocate accepting a rights-based approach, not as an exception, but as the main function of awarding damages for non-pecuniary loss.
Towards a rights-based approach: why?
As we have shown in Section 2, it is the national lawmakers that have to deal with problems arising from inconsistencies between European human rights law and national laws. According to Articles 93 and 94 of the Dutch Constitution, provisions of treaties by international institutions, e.g. ECHR provisions, need to be applied when statutory provisions conflict with treaty provisions that are binding on all persons. As a consequence the Keenan v United Kingdom rule that the ECtHR formulated under Articles 2 and 13 ECHR (see Section 3.3.2), which says that compensation should in principle be part of the range of possible remedies in cases of a breach of Articles 2 and 3 ECHR by government bodies, forces Dutch courts not to apply the law of damages when confronted with compensation claims for bereavement damage against government bodies.
In Section 3 we have explained that the case law of the ECtHR containing considerations on nonpecuniary damage is not restricted to cases concerning a breach of the right to life. The case law also includes (alleged) violations of other substantive rights and prohibitions such as the prohibition of torture (Article 3), the right to liberty and security (Article 5), the right to a fair trial (Article 6), and the right to respect for private and family life (Article 8). Therefore, the question has arisen how the national law of damages could and should be adjusted to remain durable and consistent when confronted with judgements of the ECtHR.
